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MVEMORANDUM OPI NI ON

DI NAN, Special Trial Judge: Respondent determ ned a

deficiency in petitioners’ Federal inconme tax in the anount of
$1,508 for the taxable year 1995. Unless otherw se indicated,
section references are to the Internal Revenue Code in effect for
the year in issue, and all Rule references are to the Tax Court

Rul es of Practice and Procedure.
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The issue for decision is whether petitioners are entitled
to deduct certain business expenses in excess of those allowed by
respondent. Sone of the facts have been stipulated and are so
found. The stipulations of fact and the attached exhibits are
i ncorporated herein by this reference. Petitioners resided in
Fort Worth, Texas, on the date the petition was filed in this
case.

Petitioners received wage and busi ness i nconme from several
sources during 1995. Petitioner wife (Ms. Nitschke) worked as a
| egal secretary for the | aw office of Haynes and Boone L.L.P.
ear ni ng wages in the amount of $18,969. She al so earned wages
from Shannon Gracey Ratliff and MIler DID in the anmount of $270.
Petitioner husband (M. N tschke) worked for Duro-Test
Corporation, earning taxable wages in the amount of $32,933. 84.
In addition, petitioners conducted three business activities for
which they filed Schedules Cwith their 1995 joint Federal incone
tax return. The first was petitioners’ Ml al euca sal es and
mar keti ng business with a clained | oss of $13,342. The second
was M. N tschke' s business as a nusician with a clainmed | oss of
$3,994. The third was Ms. Nitschke's business as a freel ance
| egal secretary with a reported profit of $4,741.

In the statutory notice of deficiency mailed January 21,
1999, respondent nmade the follow ng adjustnents to the respective

deductions cl ai med by petitioners:
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d ai nmed Adj ust nent Al | owed
Mel al euca Busi ness
O fice expenses $3, 232 ($3, 232) $0
Suppl i es 885 585 1,470
Meal s/ Ent er t ai nnent 1,638 (1, 151) 487
Travel expenses 2,835 (1, 681) 1, 154
O her expenses 7,424 (2,794) 4,630
Musi ci an Busi ness
Adverti sing 257 4 261
Car/ Truck expenses 2,132 (1, 548) 584
Item zed Deductions
M scel | aneous 8,915 (197)? 8,718

The notice of deficiency stated that the various business
expenses were disall owed because it had not been established that
each anmount “was for an ordinary and necessary busi ness expense,
or was expended for the purpose designated.”

Section 162(a) allows a deduction for the ordinary and
necessary expenses paid or incurred during the taxable year in
carrying on a trade or business. Personal, living, and famly
expenses, however, generally are not allowed as deductions. See
sec. 262.

A taxpayer is required to maintain records sufficient to
establish the amount of his incone and deductions. See sec.
6001; sec. 1.6001-1(a), (e), Inconme Tax Regs. In the event that
a taxpayer establishes that a deducti bl e expense has been paid
but is unable to substantiate the preci se anount, we generally

may estimate the anount of the deductibl e expense, bearing

Thi s adjustnment was conputational and is not disputed by
petitioners.
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heavi |l y agai nst the taxpayer whose inexactitude in substantiating
t he amounts of the expenses is of his own making. See Cohan v.

Commi ssioner, 39 F.2d 540, 543-544 (2d Cr. 1930). W may

estimate deducti bl e expenses only where the taxpayer presents
evi dence sufficient to provide sone basis upon which estimates

may be nmade. See Vanicek v. Conm ssioner, 85 T.C. 731, 742-743

(1985). Section 274(d) supersedes this general rule allow ng
estimates, however, and provides that--unless the taxpayer
substantiates certain el enents--no deduction shall be all owed
wWth respect to: (1) Traveling expenses under section 162,

i ncludi ng neal s and | odgi ng while away from hone; (2) any item
Wth respect to an activity of a type considered to be

entertai nment, anmusenent, or recreation; or (3) the use of any
|isted property, as defined in section 280F(d)(4) to include
passenger autonobiles, conputers and peri pheral equipnment, and
cellul ar tel ephones. For an expense described in any of the
above categories, the taxpayer nust substantiate by adequate
records or sufficient evidence to corroborate the taxpayer’s own
testinmony: (1) The anount of the expenditure or use based on the
appropriate neasure; (2) the time and place of the expenditure or
use; (3) the business purpose of the expenditure or use; and (4)
in the case of entertainment, the business relationship to the

t axpayer of each person entertained. See sec. 274(d); sec.
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1.274-5T(b), Tenporary Incone Tax Regs., 50 Fed. Reg. 46006 ( Nov.
6, 1985).

Petitioners argue that sections 162 and 274(d) should not be
applied in this case because respondent did not raise these
i ssues during the audit of their return. Petitioners further
assert that the “substantiation issue” was not raised by
respondent until presented at trial. Subject to exceptions
i napplicable to this case, this Court does not | ook behind the
statutory notice of deficiency: A trial before this Court is a
proceedi ng de novo, and our determnation as to a taxpayer's tax

l[tability is based upon the nerits of the case. See G eenberg’s

Express, Inc. v. Comm ssioner, 62 T.C 324, 327-328 (1974).

Furthernore, the notice of deficiency in this case specifically
stated that the various business expenses were disall owed because
it had not been established that each anmobunt “was for an ordinary
and necessary business expense, or was expended for the purpose
designated.” This statenent raises issues under both section
162(a)--whet her the expenses were ordinary and necessary--and
section 274(d)--whether the expenses were properly substanti ated,
i.e., whether petitioners established that the amounts were
expended for the purpose designat ed.

Petitioners also argue that the burden of proof in this case
shoul d be shifted to respondent because petitioners presented

credi bl e evidence with respect to factual issues. Although
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petitioners cite no authority with regard to this argunent, we
assune they are referring to the recently enacted section 7491.
However, section 7491 only applies to court proceedings arising
in connection with exam nations comencing after July 22, 1998.
See Internal Revenue Service Restructuring and Reform Act of
1998, Pub. L. 105-206, sec. 3001(c), 112 Stat. 727. There is
nothing in the record which establishes that the exam nation in
this case comenced after July 22, 1998. W therefore find that
section 7491 does not operate to shift the burden of proof in
this case. Accordingly, the burden of proof is upon petitioner
to show respondent’s determ nations to be in error. See Rule

142(a); Welch v. Helvering, 290 U.S. 111 (1933).

The first deductions at issue in this case relate to the
of fice expenses clainmed in connection with petitioners’ Ml al euca
business. At trial, petitioners presented receipts and copi es of
checks totaling $400 for office expenses. Petitioners clainmed
$3,232 in office expenses on their return. The receipts were for
a conputer printer and a cellular phone; because these are |isted
property, see sec. 280F(d)(4)(iv), (v), these expenses are
subject to the provisions of section 274(d). In order to
substanti ate the amobunt of expenses for |listed property, a
t axpayer must establish the anobunt of busi ness use and the anount
of total use for such property. See sec. 1.274-5T(b)(6)(i)(B)

Tenporary I ncone Tax Regs., 50 Fed. Reg. 46006 (Nov. 6, 1985).
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Petitioners have failed to do this, and we therefore find that
t hey have not adequately substantiated these expenses and are not
entitled to these deductions. The copies of checks, in the total
anount of $140, were for the purchase of an arnobire used to store
Mel al euca supplies and products. The copies of these checks
whi ch were entered into evidence are not clear, but nothing
appears on them which indicates they were presented for paynent.
We neverthel ess accept petitioners’ testinony with regard to this
expense, and therefore hold that they are entitled to an
addi tional deduction in the amount of $140.

The next deductions at issue relate to the Ml al euca neal s
and entertai nnent expenses. Petitioners presented 67 copied
pages of receipts and checks whi ch contai ned sporadi c notations,
for the nost part providing only partial details, such as “Mela
ng” or a person’s nanme. This substantiation does not neet the
requi renents of section 274(d). Furthernore, we find the
recei pts are not credible evidence. For exanple, one receipt was
copied twice, and the copies each had separate notations stating
nmeeti ngs had occurred with two different persons. The notations
were nearly all made not on the receipt itself, but on the copy
of the receipt. M. N tschke indicated in her testinony
concerni ng other receipts presented as evidence that the
notati ons were probably made at the end of the year. Even

accepting this testinony, and not concluding that petitioners
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made the notations in anticipation of trial, we find it unlikely
that petitioners could have accurately renenbered the business
pur pose and persons with whomthey dined for these nunerous
expenses--which included itens such as fast food neals--for up to
a year beyond the date of the expense. Petitioners also
presented a summary of these neal and entertai nnent expenses,
listing amount, business purpose, tinme, |ocation, and busi ness
contact. The anount of expenses contained in the sunmary,
$2,352. 73, does not match the anmount of expenses clainmed on the
return, $3,277. W do not accept this summary as substantiation
for the same reasons we do not accept the underlying receipts as
substantiation. W therefore uphold respondent’s determ nations
with respect to these deductions.

The next deductions at issue relate to the Ml al euca travel
expenses. Petitioners presented receipts with a cover sheet
stating that travel expenses for 1995 total ed $4, 467.
Petitioners clainmed $2,835 of travel expenses on their return.
W find that this substantiation presented by petitioners also
does not neet the strict substantiation requirenents of section
274(d) because the anount, tine, place, and business purpose of
t he expenses were not established. W therefore uphold
respondent’s determ nations with respect to these deducti ons.

The next deductions at issue relate to the Ml al euca “ot her

expenses.” Petitioners presented 115 copi ed pages of receipts
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and ot her docunents with a cover sheet stating that these
expenses total ed $10,247. Petitioners clainmed $7,424 of expenses
on their return. The anounts clained on their return and the

anounts petitioners asserted were substantiated at trial are as

fol | ow
d ai ned Ar gued
on Return at Trial
Post age $1, 108 $1, 104
Copi es/ f axes 850 655
Trai ni ng neeting 105 105
Convention fees 210 220
Conventi on nerchandi se 464 907
Busi ness reports 90 169
Par ki ng 82 82
Tol | s/ Food for hone neetings 662 736
Bus charter to neeting 240 240
Tapes/ Magazi nes/ Books 1,691 2,160
Sal es ai des 1,042 2,830
G veaways 880 1,039
7,424 10, 247

W may estimate the amobunt of a deducti bl e expense, but there
nmust be sufficient evidence in the record to permt the Court to

concl ude that a deductibl e expense was incurred for the stated

purpose and at least in the anount estinmated. See WIlians v.

United States, 245 F.2d 559, 560 (5th G r. 1957) (citing Cohan v.

Conmm ssi oner, supra). Mny of the expenses in this category

appear likely to have been personal in nature, and petitioners
were unable to provide details regarding many of them Thus,
petitioners have presented this Court with a nunber of receipts,
but have failed to give the Court any reasonable nethod to

determ ne which recei pts were business, personal, or a
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conbi nati on of both, and which of the business expenses were
ordi nary, necessary, and otherw se properly deducti bl e under
section 162. Furthernore, a portion of the receipts in this
category are not credi ble evidence. For exanple, one receipt for
food was marked as having been incurred for a neeting that
occurred a day earlier, while another receipt for snack food was
mar ked as havi ng been incurred for a neeting 3 nonths |ater.
Petitioner testified that these notations were made at the end of
the year, well after the expenses were incurred. Because the
evi dence presented by petitioners is not fully credible, and
because petitioners have failed to provide a sufficient basis to
enable us to conclude that they are entitled to a deduction in
excess of the $4,630 deduction allowed by respondent in the
noti ce of deficiency, we uphold respondent’s determ nations with
respect to these deductions.

The final deductions at issue in this case relate to the car
and truck expenses incurred in connection with M. N tschke's
musi ci an business. Petitioners presented evidence purporting to
reflect 9,192 mles and, using $.30 per nile, $2,758 in expenses.
Petitioners clainmed $2,132 in car and truck expenses on their
return. Because passenger autonobiles and any other property
used as a neans of transportation are |isted property, see sec.
280F(d)(4) (i), (i1), these expenses are subject to the provisions

of section 274(d). Petitioners presented a purported m |l eage |og
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and summary to substantiate the mleage. W find that this
evidence is not credible. M. Ntschke testified that he kept a
daily log in his vehicle, and that he would then on a daily basis
report the amount of mleage he incurred to his wife, who would
record this information in another log (the | og presented as
evidence). W do not believe that petitioners would use this
met hod of recording mleage on a daily basis. Furthernore, the
m | eage reflected in the log are often round nunbers, and M.
Nitschke testified that he thought the m | eage anbunts were
“conservative nunbers”. Both of these facts suggest that
petitioners’ purported log was in fact based upon estimtes, and
was not created in the alleged manner. Because petitioners have
not presented credi ble substantiation for the m | eage expense, we
uphol d respondent’s determ nations with respect to these
deduct i ons.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




